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Pitt RESIGNAKION of Mr. Justice Swayze as an Associate Justice of the 
Supreme Court of this State has fallen upon the Bar as a real sorrow, only 
to be borne because the condition of his health required that he take this 
lep When he wa appointed in 1903 to fill this position It ri well 
known how thoroughly equipped he was for the place, and that he has 
miade good, even more than good, everybody concedes. His diffic ult Cir- 
cuit in Hudson county was so well filled that many doubt if any succes- 
or can administer the law there with greater success. .\side trom his 
probity and assiduity it has long been clear that the character of his opin- 
ions in the Supreme Court and the Court of Errors and A; pee: fr rms 

heritage of justice for New Jersey which is an abiding monun It 
is to be hoped that rest will give him again perfect health, and prise his 
usefulness in the future may continue in whatever capacity he use. his 
distinguished abilities. 

Judge William C. Van Fleet of the United States District Court for 
California is the same who came on to New York City during the Summer 
to decide one or more highly important cases within Federal jurisdiction, 
and then, it seems, died in September, as we have just learned. While 
an Ohio man in birth, he is of the same general ancestry in New Jersey 
as that of which the late Vice-Chancellor Abraham V. Van Fleet was so 
eminent a member. He had served as Judge in California for sixteen 
years, and was 71 years of age. His decisions were of the kind which 
gave virility to the laws he administered. 





“Taw Notes” for November takes issue with Mr. Justice Minturn 
of this State upon his proposition for an amendment to the Constitution 
of the United States as published in this Law Journat in September. 
In part the criticism reads : : 

“It is difficult to follow Judge Minturn as to either the efticacy or the 
propriety of this measure. [Evidently his criticism 1s not levelled at acts 
of minor executive officers, for no mere attirmation of existing constitu- 
tional rights would serve to restrain the over zealous official. His view 
must be that Courts have been over lax in the enforcement of constitu- 
tional rights, too prone to construe them away, when confronted by a 
public emergency. If such a policy exists it will scarcely be changed by 
the affirmation of that which the Courts have never denied. To one as 
sincerely attached as is Judge Minturn to the principles of individual 
liberty it seems that those principles would be better served by a contrary 
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declaration, that in time of war all constitutional guaranties shall stand 
suspended, that the governmental power shall be vested im a war board 
and all offenses against its regulations shall be tried by non-judicial tri- 
bunals. In time of war the first and paramount issue is to win the war. 
Under such a system as is suggested thousands of men may be thrown 
Into prison or put to death without a trial. What of it?) Millions of men 
are dratied ito the army by military boards. Why are the few hun 
dreds sent to prison for seditious language sO mnportiat and the thousands 
sent to their death in France so trivial? Simply because, if it is true that 
the judicial power was perverted in sending those men to prison, the 
precedents remain to weaken the Constitution in time of peace. Is it noi 
better to avoid that result by suspending the Constitution m time of war 
than to avoid it by weakening the government in time of war?” 


THE CHANGE IN THE DIVORCE ACT. 

Some agitation has arisen over the passage in March last of a sup- 
plement to the Revision of the “Act concerning Divorce.” The supple- 
ment consists of a single paragraph (Chapter 187 of the Laws of 1923). 
declaring that “divorce from the bonds of matrimony may be deereed for 
extreme cruelty in either of the parties, whether the acts of cruelty were 
committed prior to or after the passage of this Act; provided, that no 
petition tor divorce shall be filed until after six months from the date 
of the last act of cruelty complained of.” 

Divorce is a matter of grave public importance and the laws that 
govern it have their original authority in ancient laws and traditions of 
both Church and State, and are the result of serious controversy. The 
control of marriage and divorce by the civil authorities and the Courts 
involves a solemn responsibility, and this is shared with the people as well 
as with the authorities It 1 Important that any serious change should 
he thoroughly considered and discussed before it is finally adopted by the 
hen the bill was brought before the Leerslature last winter, it was 
urged that marriage was not an ordinary civil contract, but a condition 
of life intended to be permanent, and having Divine as well as social sane- 
tion for its permanence, and that action ought not to be taken by the 
the number of the causes for which absolute divorce night be decreed im 


New Jersey. The bill, however, was passed, but, when it was sul mitted 


Legislature at its first session after the introduction of a bill adding to 
' 


to the Governor for his approval, he returned it to the Hlouse in which it 
originated and said that in his judgement, in the present tendency in the 
country towards the relaxation of the obligation of the bonds of matri 
mony, it was unwise to increase the number of the causes for absolute 
divorce Phe bill, however, was passed again by the vote of a majority 
in each House and became a part of the revised Divorce Act of 1907. 
The early settlers of Fast and West New Jersey brought with them 
in the latter part of the Seventeenth Century existing laws and customs 
[In Eneland and in Scotland, and also in Sweden and Tolland, the law of 
the Church was a part of the law of the State. While the marriage vows 
were those prescribed in the ancient formularies in Scotland as well as in 
England it was strongly insisted in New Jersey and in New England that 
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marriage licenses and the solemnization of marriages were subject to the 
control of the civil authorities, and that marriage might lawfully be per- 
formed by the Justice of the Peace. The ecclesiastical jurisdiction of the 
Lord Bishop of London was given in New Jersey to the P roprietors, but 
to the Governor was reserved the subject of licenses of marriages and no 
provision was Ere for divorce. 

In 1772 an Act was passed by the Legislature in New Jersey dissolv- 
Inga particular marriage, but, on this being submitted to the King in Coun- 
cil, it was promptly disallowed, and in 1773 instructions were issued to all 
the Governors in North America “to withhold their consent to any bills 
for the divorce of any persons joined together in Holy Matrimony.” 
i See ~ \rehives of the state of New Jersey,” Vol. XX, p. Ca lirst 
Series, by William Nelson, in “The Early Marriage Laws of New Jersey 
and Their Influence and Bearing upon their Formation,” p. CX XII). 

The Constitution of 1776 made no provision for divorce, but thirteen 
divorees were granted by the Legislature from 1776 to 1800. ‘The general 
Act giving jurisdiction to the Court of Chancery was passed in 1794, but 
after that there were 246 cts dissolving individual marriages between 
hoo and t&44, when the new Constitution declared that “*No divorce 
hould be granted by the Legislature.” (Section XII, 1). 

Mr. Nelson’s article furnishes copies of the statutes in force in Eng- 
land at the time of the grants to the P roprietors, beginning with the Act 
of Tlenry VIII, \. D. 1540, Ceap. 38), declaring that a precontract should 
not be a cause for divorce and including the laws of the Parliament and 
of the Wirk of Scotland; and also the book of Common Order in Scot- 
land, recognized by Act of Parliament from 1564-1645, as well as the 
Common Prayer of the Church of England in the reign of Ed- 
ward VI in 1549, containing the words, “I, N. take thee, M., for my 

dded wife, to have and to hold from this day forward, for 1 


book 


better for 
worse, for richer for poorer, in sickness and in health, to love and to 
cherish, till death us do part, and thereto | plight thee my troth.” (“New 
lersey Archives,” pp. NLEPI-LVIL). Substantially the same language ts 


found in the present Prayer Book in use in England and in America. Mr 
Nelson quotes also the same marringe vows in a deposition taken with 
regard to the marriage of Sir William Plumer to Joan Whitrigham in thi 


parish church at Knaresburgh by the Vicar before sunrise in 1458 or 1452. 
(Ibid, p. NNNVIL); and he quotes also a description of a wedding cere- 
mony by Chaucer in the “Canterbury Vales,” ending with the line, “Thus 
were they wedded with solemnity.” 
Vhe Act giving jurisdiction to the Court of Chancery in New Jersey 
to decree divorce was prepared by Governor Wilham Paterson, then also 
Justice of the Supreme Court of the United States, who was appointed 
to revise the Statutes of New Jersey, including the English Statutes in 
force in New Jersey. The Act was entitled “An Act co seis divorces 
and alimony,” and was passed December & 1794. Mr. Nelson says (Ubid, 
p CXNIV): “Vhis was evidently one of Ar. Paterson’ ., and doubtless 
embodied in statute form the existing practice.” But it is doubtful 
whether absolute divorce for desertion had been recognized except in 
the dissolution of marriages made by the Legislature. The Act of 1794 
provided that the Court of Chancery should have jurisdiction of all 
causes of divorce and alimony by the bill directed and allowed, with 
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special provisos as to residence in the State at certain times and for an 
oath against collusion. The causes specified for divorce from the bonds 
of matrimony were the prohibited degrees: adultery; having a husband 
or wife living at the time of marriage, and desertion, obstinate and con- 
tinued for seven vears. 

Provision was made also for making decree of nullity of marriages 
(from bed and board) on desertion as above and extreme cruelty. 

Provisions were added with respect to service of process and the con- 
ditions upon which jurisdiction could be obtained in this State in suits for 
the several causes of divorce. 

lhe Act was shghtly amended in 1795 and again in 1818, and revised 
Feb. 16, 1820. By the Kevised Statutes of 1840 the period for desertion 
Was fixed at five vears. Impotence as a cause of nullity was declared in 
1857. (Laws 1857, p. 399) 

The period tor desertion was reduced to three years in 1889, and 
to two vears in the Revision of 1g02. After this there was a Commission 
appointed by the Governors of the several States on the amendment of the 
laws of marriage and alimony. 

Che latest revision was made in 1yo7, approved May 17 (Laws, p. 


474). It follows the line of the Revision of 1902, deriving, no doubt, 
suggestions made by the Commission on Divoree laws. This is the Re- 


vision to which the Act of 1923 is a supplement. 
Che new Act makes some confusion in the Revision, which was care- 


lv arranged so as to put all the causes for divorce into two successive 
paragraphs, No. 2 and No. 3, without any qualitications, and putting all 
the conditions and regulations in the other paragraph. The new Act 


contains in itself an important qualification as to the time within which 
hall not be brought. This must be read in connection with sections 
6 and 7 of the 1g07 Act with regard to residence and service of process 
1 the same cause of action in other States. 

ln amending important statutes which have gathered many years 
accretion it would be well if the supplements could be made with express 
reterence to the several paragraphs and clauses 
is especially important that a subject like this, of far-reaching 
Importance, revised several times during a century and a quarter, should 
be kept so far as possible in the form of a single statute, so arranged that 
he subjects and the qualifications and conditions are placed in separate 


It is urged that there 1s no good reason why extreme cruelty should 
not have been included among the causes of divorce from the bonds of 
itrin hat is a large question. It depends much upon the true 
conception of the nature and obligation of marriage. It is true that ex- 
treme cruelty 1s a serious offense, but for that reason there was a remedy 
vhich could mt A ad promptly and was not irrevocable, but left the way 
pen for reconciliatic n aa the opportunity for another marriage, and did 
not tend to weaken the faith of the people in the permanence of the 
marriage state. 
There is a peculiar danger at the present time in the weakening of 
this sense of obligation and of the forgetfulness of the fact that marriage 
nvolves the life-long duties as well as happiness of the man and his wife, 


| hs 
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as is well said by Richard Boardman, of our Jersey City Bar, in the 
“Atlantic Monthly” for September last. 

The new Act expressly includes offenses committed before the Act 
was passed and puts no limit on the time that may have elapsed, nor the 
length of the memory required to describe them. There is also a proviso 
that no petition for divorce for extreme cruelty shall be filed until six 
months after the date of the last act of cruelty complained of. Is not the 
effect of this to hold back the commencement of a suit for extreme 
cruelty until six months after such a suit might be brought for a divorce 
from bed and board, and to make a single act of extreme cruelty delay a 
cause of absolute divorce ; or, else, 1f there are any later acts considered in 
the decision, they would in effect be “acts complained of,” and so the 
time for filing the petition would be extended for another six months. 

One objection of absolute divorce for extreme cruelty is that the 
definition of it is uncertain. It may be caused by suddén anger, and it 
may be well that prompt action with separation subject to reconciliation 
is the best remedy. There are many cases in which extreme cruelty is 
found by the Courts to amount to constructive desertion and the guilty 
party is decreed to be subject to absolute divorce. These are cases that 
are generally beyond hope of reconciliation and are cases of flagrant 
offense against the duties of marriage and beyond recall. 

It was not these matters of detail that brought about the opposition 
that arose upon the passage of this bill and adding even one to the causes 
for absolute divorce. In spite of and indeed because of the increase in 
the frequency of divorce in the country at large, there exists, in New 
Jersey at least, a general sense of responsibility for maintaining the stand- 
ard of the permanence of marriage and the preservation of the family, 
and there is a conscientious dread of taking the risk of weakening public 
opinion with regard to the obligations of marriage; of allowing the State 


of New Jersey even to appear to be entering into competition for afford- 
ing casy divorce. So strong was this feeling that the matter was discussed 
at the convention of the Democratic party and it was urged that the 
Act should be repealed. E. O. K. 


Nov. 24, 1923. 


IN RE WILL OF FREEMAN. 





(Middlesex Co. Orphans’ Court, Nov. 21, 1923) 
Probate of Will—Testamentary Capacity—Influence of Alcohol on the Brain— 
Unnatural Disposition of Large Estate. 

In the matter of the Probate of the will of Doctor Charles M. Free- 
man, deceased. Caveats filed. 

Mr. Theodore Strong and Mr. W. H. Kk. Davey for Harry Mohring. 

Mr. Thomas Brown for Mrs. Mary E. Wilkins Freeman. 

Messrs. R. E. & A. D. Watson for Sallie B. Freeman. 


KIRKPATRICK, J.: Doctor Charles M. Freemen died a resident 
of this county on the seventh day of March, nineteen hundred and twenty- 
three. At the time of his death Doctor Freeman was about 64 years of 
age. He left a will, the subject of this inquiry, dated July the twelfth, 
nineteen hundred and twenty-two. 

Doctor Freeman about 20 years ago married Mary E. Wilkins, a 
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celebrated American writer. Doctor Freeman and his wife lived together 
in Metuchen, New Jersey, from the time of their marriage m apparent 
happiness and accord, until sometime m tog or 120. At this time Doe- 
tor Freeman and his wife separated and did not thereafter live togethet 
It does not appear very clearly from the testimony whether any particular 
or speeric meident or circumstance in their life brought about this separa 
trom, but it seems clear that the habits of Doctor Freeman, continued over a 
long period of time as hereinafter mentioned, had so completely changed 
his character, temperament and disposition as to make continued livin 
together not only uncomfortable for Mrs. Freeman but dangerous as well 
Doctor Freeman in his early life studied medicine, having graduated 
from the Classical Department of Rutgers College and from the Medical 
School of Columbia University Ile never, however, actively practiced 


ne time connected with the Bureau of Immigra 


( ( ul tor sot 
a medical capacity 
During practically all of his adult life Doctor Freeman was engaged 
in the lumber, coal and building material business in Metuchen, N. J., be- 
rs the Pre rele ani and Cree ral \] Wmavel ot the ( rpor tt ton 
Manni reeman & Son, which Company was successful and did a 
iwhout the central portion of Middlesex county 
Doctor Freeman never had any children. At the time of his death 


! 
is next of kin and heirs-at-law were his widow, Mary EL. Wilkins lree- 
» Freeman, Nellie B. Freeman, Jane 

\ugusta bFreemar None of his sisters ever married, and 
poort themselves. In his early lite and up 
th Doctor Freeman was a cultured and 
| congenial companion and a man with 


on ci , 
ur sisters, Sallie | 


: 2 1 2a% 
to meet socially and otherwise 
ey 


testimony of many of lus imtimate 
discloses that Doctor [freeman 


Ucoholte drink to such an extent 

— ees Eee, (Maren: Ret Ye ope Peee PM pace oP nba ie feet gene: . 
, t | Lil eq trom detirimm tremens of 
that malady. He also durime that 

ime on to the time of hu 

hed by medical experts as a sedative or 

pury f inducing sleep. There ts 

rphine and other opiates, but apparent- 


ery extended period 
D rs use of laquor, or of drugs or both, so affected his condi- 
rt he became an inmate of an 
lrug-users and persons with drink habit. 
e the result of the treatment received by 
ion. We may, however, infer that it was 
lid not avain become an inmate of 
hen, at the suggestion of his triend, Mr. Din- 
titution at Belle Mead, New Jersey. At that 
car without assistance and did not 
iveling on. He was willing to leave 
i the promise that he could get a drink 
il mentally and almost so physically 


remaiye rT ead for a period of two weeks and 
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then, having responded to treatment, was liberated in a much improved 
condition 

Doctor Treeman also was a patient at Dr. Towne’s Sanatorium: in 
New York City, but it does not appear whether this was before or after 
he was at the Belle Mead Institution. Nor does it appear how long he re 
manned at Dr. bowne’s Sanatorium 

In tgeo0 Doctor reeman voluntarily went to the State Hospital for 
the Insane at Trenton, bemy induced to do so through the urging of hi 
friend, Mr. Dinwiddie. At the end of four weeks he escaped and came 
back to Metuchen. In August, tg21, he was again committed, after an 
examination by two physicians, to the State Hospital at Trenton and re 
maimed until October 3rd, ig2t, when he was released upon habeas corpus 


proceedings instituted im tas behalf in the Court of Chancery. At the time 
of lus rele ein October, 1g21, the te timony discloses that he wa greatly 


: ; 
improved in physical appearance and gave evidence of marked improve 


ment im his mental condition, and that this improvement continued for a 


period of about two months after his release. [arly in December, how- 
ever, Doctor lereeman, according to the te timony, commenced again to 
over-indulge mi alcohol larly in the year 1g22 Doctor Freeman, who up 
to this time had lived in an apartment on Volkmar Place over the garage 
used im connection with the lumber business, discontinued the services of 


the fanuly of one Breen, with whom he had up to that time been 
and engaged the proponent, Tlarry Mohring, and his wife, to come and 


live with lam and care for his physical need l'rom that time on to the 
time of his death Doctor freeman continued to live in the same apartment 


and the proponent and his wife continued to administer to his phy-ical 


Walls 


ln March, 1922, Doctor Freeman secured the services of an old 1 
ily servant, Lettie Patterson, who came to live in his family and continued 
there until the time of Doctor lreeman’s death. Lettie Patterson was 
called as a witness and testified that, during the year that she was there, 
the Doctor drank and became intoxicated once a week so that he could 
not control himself. Plis speech was thick and his thoughts seattered ; that 


during that time he took drugs; that on the day that he went to execute 


the will he had been drinking and his condition was very bad and_ he 
could not Ww all Very eood, nd Cf uld HOt lk Very vo d, and he d 
know just what he was doing. Tle had been drinking practically a! lay 
long that day. That he had had some drugs a couple of divs | 
She also testified that she put daily, while she was with him, a halt pint 
of liquor under his pillow and that he would drink it during the night 
Phat this happened every mght while she was with him. Ilcer testimony 1s 
entitled to the utmost consideration, not only because of her demeanor uy 
on the stand, her apparent sineerity and intelhgence, but also because her 
testimony must be considered as being against her own interest, because by 
the terms of the will under attack she was a beneficiary to the extent of 
thousand dollar legacy, which, if the will 1s denied, probate must tat] 
During the last vears of his life it appears that Doctor 
had alienated himself from many, if not all of his former friends 
companions, and that the last two years of lis lite his social mtercourse 
was with persons much younger than himself and of a different social and 
intelectual station from those with whom he had spent the earlter vears 
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of his life. This briefly and without mentioning specifically the great 
mass of testimony trom which this sketch is fabricated, shows a picture 
of the outstanding circumstances connected with the life and career of 
this unfortunate man. 

Atter Doctor Freeman had been released from the State Hospital in 
October, 1921, he to a certain degree managed the business of his cor- 
poration, but in May, 1922, his condition had become such that creditors 
of the corporation refused to continue to do business with the corpora- 
tion tf Doctor Freeman continued im its management. Some of the eredi- 
tors discussed the advisability of having a receiver appointed, because 
of Doctor Freeman's mismanagement or lack of management of the 
corporation's atfairs. tlowever, this step was not taken, but, instead, 
Doctor Freeman was persuaded to make an assignment of his shares of 
stock in the corporation to Russell IE. Watson, a reputable officer of this 
Court, as a trustee. This assignment was made and Mr. Watson was 
elected the President ot the corporation and its business was thereafter 
conducted by Mr. Watson and Mr. Breen, who had long been the super- 
intendent and active manager of the corporation’s business. Shortly after 
Doctor Freeman had made this assignment he was introduced by Mr. 
Louis Mohring, the father of the chief beneficiary under the will offered 
for probate, to Mr. William H. K. Davey, an attorney of this State, living 
in Belleville and practicing in New York City. Doctor Freeman con- 
sulted with Mr. Davey with looking to the filing of a bill in Chancery to 

| wnment of his stock to Mr. Watson as trustee, and also 
at the same time discussed with him the making of a new will. At that 
time Doctor Freeman wrote out instructions for the preparation of his 
will in his own hand and a will was prepared and executed by him some- 


time in June. This will did not make any provision for his sisters. The 
discussion concerning the making of the will took place in Doctor Free- 


man’s automobile in his garage, with Doctor Freeman and Mr. Davey 
the automobile, Mr. Louts Mohring, the father of the chief 
beneficiary, standing outside of the automobile, very near by it, Mr. Harry 
Mohring being in and out of the garage during all of the time. This dis- 
cussion extended over a considerable period of time, although I do not 
recall that any of the details of the discussion is testified to by anyone. 
After this lengthy discussion all parties went to the dining room in Doctor 
Freeman's home, and there Doctor Freeman wrote a lead pencil memo- 
randum, which has been offered and marked as an Exhibit in this case. 
At the time this memorandum was written there were present in the 
room, Mr. Davey, Mr. Louis Mohring, Lettie Patterson and Mrs. Harry 
Mohring, and Mr. Harry Mohring during a portion of the time. Mr. 
) 


seated in 


Davey reduced the will to writing and it was executed at his house at a 
later date being witnessed by Mr. Davey, by Mrs. Davey and by Mr. 
Louis Mohring. 

[Later the present will was prepared, we are told by Mr. Davey, be- 
cause Doctor Freeman was afraid that his sisters might say that, because 
they had not been mentioned in the other will, he had forgotten them. 
This second will was executed on July r2th, 1922, at Mr. Davey’s house 
in Belleville, N. J., in the presence of Mr. Louis Mohring, the father of 
the chief beneficiary, Mrs. Davey, the wife of the scrivener of the wiil, 
and Mr. Davey as subscribing witnesses, and present in attendance upon 
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its execution were Mr. and Mrs. Harry Mohring and their children and 
Lettie Patterson. Doctor Freeman arrived at Mr. Davey’s house in com- 
pany with the persons above named, except Mr. and Mrs. Davey, early in 
the evening of July the reth. Mr. Davey had been away fishing and 
they were compelled to wait for some little time on Mr. Davey’s veranda 
until he was ready to proceed with the execution of the will. Yet none of 
the witnesses can testify to any incident or happening in that long wait 
in which Doctor reeman engaged either in conversation or any activity 
that would lend to support their testimony that he was competent, sane and 
knew what he was doing, except the single incident of his having dropped 
cigar ashes on the floor and having suggested that the ash tray should ‘be 
painted a different color than the porch screen. 

‘The subscribing witnesses to the execution of the will all testify that 
Doctor Kreeman was sober and appeared to be of sound mind and thor- 
oughly competent to make a will. In this they are supported by Harry 
Mohring and by his wife, but contradicted by Lettie Patterson. ‘They all 
testify that all of the legal requirements for the valid execution of a will 
were complied with, and Mr. Davey testifies that the will was read to Doc- 
tor Freeman paragraph by paragraph and, after one or two minor changes, 
signed by him in the presence of all three witnesses. The will consists of 
three typewritten pages, fastened together with blue silk ribbon. The 
last page contains merely the testimonium clause, the attestation clause, the 
signatures of the testator and of the subscribing witnesses. No part of the 
body of the will appears on the last page. In physical make up, the will 
provides first for the payment of debts, then for a legacy of ten thousand 
dollars to Harry Mohring, then the bequest of a dollar to Mrs. Kreeman, 
a thousand dollars to Lettie Patterson, two hundred dollars each to his 
four sisters, the appointment of the residuary legatee as his executor, and 
then the residuary clause in which all of his estate is given to Harry Moh- 
ring, the same individual mentioned in the first legacy of ten thousand dol- 
lars. ‘Vhe physical make up of the will is in these particulars unusual and 
seems not to be based upon any logical reason. 

After the death of Doctor freeman caveats against the probate of his 
will were filed by his widow and by Sallie B. Freeman, one of his sisters, 
attacking the probate of the will upon the ground that it was the result 
of undue influence; that at the time it was made Doctor Freeman 
did not possess testamentary capacity and that the will was the result of 
fraud. tam unable to find in the testimony any support for the aceusa- 
tion of fraud. There is no direct testimony from which fraud could be 
determined, and the argument of counsel that the manner in which the 
will is fastened together and the fact that no part of the body of the will 
appears upon the same pave with the signature of the testator, has not 


convinced me that there was present fraud. | am turther supported in 
this view by the demeanor of Mr. Davey, upon whose shoulders chiefly 
would fall any accusation of fraud. Upon the witness stand, he appeared 
to be frank, sincere and truthful im his statement as to the manner in 


Which the will was execuicd and | feel that the allegation of traud must 
fail. 

It has been argued at leneth and with vehemence by the counsel for 
the proponents, that the Court cannot set aside the will in question 
out having found that Mr. Davey was guilty of fraudulent practice; th: 
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rer and a perpures Plas argument does not impress the 
Mir) Davey may very well have been decerved into believing 


Han possessed aomuch greater mental capacity than he had 


readily have been mistaken and honestly mistaken as. te 
Mins mental capacity In tact FE amomehned to beheve that 
redulous aud that he did not use the care that amore prudent 


‘dulous madiwidual would have done in the preparation and 


eo owaill in question It he had attempted to perpetrate a 


the Court. | do not beheve he would have left Open so many 


CnNnirTy OT LISpPICciOn 
have betore us the preture of this man, feeble physically, 
advanced im vears and possthly aged beyond lis actual years 
wwe aleoholte madulgence, separated from his friends and 
ot earher vears, estranged trom bis wite, and retusime te 
who sisters, surrounded by strangers im the home of 
er to him, to all ot lis earler associates, and only a 
nee ot two oor three weeks vathered together for the 
Xecuting a solemn document Phere was present ne dis- 
nd the Court does not have the benetit of a single dis 


tness to what transpired at the time of the execution of this 


om disinterested m the result of this case can testify as to 
None ot the subscribing witnesses attempt, with the ex- 
Davey, to reette anv facts showing that they had attempted 
to tind out whether or not Doctor Freeman possessed 
capacity. tle was surrounded at the time of the execution 
hose who would benetit by its terms, or by the friends of 
ld so benetit. He had no opportunity to secure the benefit 


relations exist between a testator and the principal 


’ ‘4 ' 1 


‘slight additional evidence” will place on the beneticiary the 
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wing that testator’s mind was not unduly intluenced. Re 
N. J. Equity 480; Sparks Case, 63 N. J. Eq., p. 242; 


Mohring his chief companion and called him 
nstantly in his company: they rode miles together and 
ses and places of entertainment together. Harry 
ident of Doctor Freeman in business and personal 

re entertained Doctor Freeman at cards and 

lite together. It was through [Louis Mohring 

ntroduced to Doctor Freeman. [rom that time to 

he same faces appear constantly on the screen, 

ty to exploit and, coupled with the 

execution of the will, show the confidential 

r with slight additional evidence sufficient to shift the 
to the proponent to show that the will was not the result 


nt has stoutly prote-ted that he exerted no influence what- 


testator in the making of his will, and that while he knew 
f ¢ i he did not know he was a beneficiary under it, 
11 r dis ed with the testator the provisions of his 
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I feel that lis testimony must be beheved and that he has satistactor 
ily sustiumed the burden of proof that was cast upon him and that the wall 
was not the result of undue imflience exercised over the testator by the 
pPropotent, 

lt has been repeatedly held that the burden of neutralizing the pre 
tnption of undue miluenee may be met by the testimony of those mapli 
cated, where the weight of that testimony ts, as at appears in this case, im- 
peceable and convinemp.  Morrisey’s Will, gt N. J. deq., page 48o, and 
cases therem cited 

Lam satistied that neither the charge of fraud or of undue influence 
has been sustamed 

lhe third reason urged by the caveatrices, lack of testamentary ca 
pacity, remams to be considered. It has already been mentioned that Doc 
tor Freeman was a constant periodic drinker durimy the major portion 
of tus lite. As already mentioned, lis condition at times became so bad 
because of the effect of his indulgence im alcohol that at became necessary 
for his own protection and the protection of others that he be confined in 
mstitutions for the care of those mentally afflicted. Ile was pronounced 
msane by two physicians in tget, at the time of his commitment to the 
State Hlospital for the insane. Tle was found by the physicians in charge 
at the State Plospital to be msane. This physical condition indicated the 
ravage that alcohol had made im his system 

After having been in the tlospital at Trenton for about six weeks he 
was released by order of the Court of Chancery on habeas corpus proceed 
ings. ‘The tile of the proceedings in the Court of Chancery releasing him 
have been offered as texhibits in this case, because it 1s claimed by the 
proponents that the order of the Court of Chancery directing his dis- 
charge trom the State Hospital declares him to be sane. It appears in the 
recitals preceding the order that the following language has been used, 
“and it appearing to the Chaneellor that the said Charles M. Ireeman is 
sane, ete.;” then follows the order directing the discharge. The Vice- 
Chancellor in his conclusions says: “There appears to be no condition of 
the kind known as insanity, at least under the terms of the Asylum Act; 
and if there is no contest on the part of Mrs. l'reeman nor the State, nor 
any further testimony to be otfered, then I see nothing to be done under 
the statute than to direct the discharge of the patient.” 

| take it, therefore, that the determination of the Vice-Chancellor 
was merely that the deceased should be discharged from cu-tody and this 
conclusion was arrived at by him, after only hearing in an uncontested 
case one side. But aside from that it is my understanding tha 1] 
findings of lunacy or insanity m a collateral matter are competent evi- 
dence, they are not final upon the question of a mental capacity to make a 
will, The whole effect of the tindings of the Court of Chancery was 
merely that Doctor I'reeman need not be longer contined, and no tinding 
Was made as to his mental capacity to transact business or make a will. 

the caveatrices called as expert witnesses to show the mental ca 
pacity of Doctor Freeman were Doctor Henry M. Cotton, Medical Diree 
tor of the State Hospital for the Insane at Trenton, Doctor William 1 
Ramsay, a physician practicing in Middlesex County with a number 
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years’ experience specializing in mental diseases, and Doctor Altred 1 
ellis of Metuchen a general practitioner. .\ll of these men had known 
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Doctor Freeman in his lifetime, and at one time or another examined him 
to ascertain his mental condition. Doetor Ramsay had known him for 
many years and had at one time been intimate with him socially. Doctor 
ellis had lived tor many years in the same community as Doctor Freeman. 
Doctor Cotton had had opportunity to observe Doctor Freeman upon his 
two periods of continement in the State Hospital at Trenton. Each of 
these physicians therefore was able to testify, not only in answer to the 
hypothetical question propounded, but from their personal observation of 
Doctor Freeman. 

Doctor Cotton testified that upon his first admission to the Asylum 
he was very nervous, confused and restless. Plis eye-sight very bad. His 
reflexes were very sluggish. The pupils were very stiff. He suffered 
some trom hardening of the arteries. Ele had an enlarged liver. Very 
shaky. Mentally he was restless, confused, had been smoking to excess 
and used aleohole drinks to exeess for a number of years, and had 
delirium tremens. Tlad lost iterest in his work and home affairs. Tle 
had halluemations of sight and hearing. [le had some delusions that were 
not tixed, however. Elis memory was very detective. Tle had been a 
dipsomaniae all his lite. Hle was considerably deteriorated mentally. Had 
no plans for the future. Ele showed little if any improvement and 
escaped from the Hospital at the end of twenty-six days. And that at 
the time he was in the Hospital he had paranoid ideas, with marked lack 
of judgment, showing a dementia, a mental deterioration, designated by 
Doctor Cotton as aleoholic deterioration. That upon his second = ad- 
nin October, to21, his condition was much the same, and he had 
been drinking to excess and taking a large amount of veronal and seemed 
to be more detertorated than at the time of his first admission, showing 
a progressive disease. His blood pressure was very high. He was almost 
blind. He had very marked delusions about his wife, claiming that she 
Was intimate with the chautfeur, but did not suffer at that time from 
hallucinations. That there was a very marked progression of his mental 
symptoms, with marked paranoid ideas against his wife and the Doctor ; 
comparing his condition upon his second admission with that of his first 
admission, considered that he had gone from bad to worse mentally. And 
I hypothetical question he testified, unequivocally, that mm his 
nent Doctor Freeman lacked testamentary capacity on July 2, 1922. 
He further testined that Doctor Freeman's condition was much worse 
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1 rg2t that in tg20. That at that time had had all the symptoms of a 
chronte alcoholic deterioration. He testitied further that he had delusions 
of infidelity upon the part of his wife. Doctor Cotton definitely stated 

periences with other cases that Doctor Freeman's condition 

A chronic aleoholic deterioration, with lack of judgment, with 

periods of hallucinations, with delusions, and, taken in connection with 
his use of drugs and aleohol, would make him a great deal worse. 

testified on cross-examination, in answer to direct questions, 

en memorandum which has been heretofore mentioned in- 

dicented to him that it was the result of an insane mind, and that the will 

eli wed on its face lack of testamentary capacity. 
Doctor Ellis testified that he had known Doctor Ireeman nineteen 
Had been one of his physicians. That he had known him socially. 


he was not mentally able to make a will on July i2. 1922. 
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Doctor William Ie. Ramsay testified that he had known Doctor Free- 
man many years, | think from about 188 or 1890. ‘That is some thirty 
years. “They had been quite intimate in their early manhood. That the 
witness had not seen much of Doctor Freeman in the last ten or fifteen 
years, because Doctor Freeman’s change of character was so marked 
that their relations were not as agreeable or cordiad as in early life. This 
change in Doctor Freeman towards Doctor Ramsay and other friends 
was attributed by the witness to his excessive use of alcohol. Doctor 
Ramsay was one of the doctors who committed him to the State Hospital 
in g2t. At that time he was rather depressed, his responses were slow, 
he was indifferent to his condition and his surroundings; his eyesight 
was very poor; he had quite a distinct tremor, and lacked proper concep- 
tion of tis surroundings or of lis condition. He testified that he could 
not say that there was an acute intoxication at that time. That there was 
a chrome condition from which he was suffering at that time and _ that 
this condition was an advanced stage of chronic alcoholism. He testi- 
fied further that with the excessive use of alcohol a marked change in the 
structure of the brain takes place. The first action of alcohol is a fune- 
tional disturbance; the continued use of it produces a structural dis- 
turbance. ‘Phis structural disturbance is to a very limited degree repair- 
able. That Doctor Freeman had reached this stage of structural dis- 
turbance and that chronic aleoholism, the disease from which he was 
suffering, is a chronic condition that does not improve; and that the stop- 
ping of the use of aleohol would improve the condition of the patient 
suffering from chronic alcoholism only in so far as it would improve the 
functional disturbance, but the structural condition would not change. 

Thus we have the testimony of three physicians who were personally 
acquainted with Doctor Freeman that he was mentally incapable of mak- 
ing a will at the time this will was made. 

Against this the proponents called Doctor Funkhouser, the Assistant 
Medical Director at the State Hospital, and Doctor Rostow, who had for 
a time been connected with the Medical Staff of that institution. Doctor 
Funkhouser substantially agrees with Doctor Cotton, Doctor Ramsay and 
Doctor Ellis that when aleoholism has reached the chronic stage there is 
no recovery from it, and testifies that he is unable to state whether or not 
Doctor Freeman’s condition was that of a chrome alcoholic. 

Having in mind that he was called by the proponents and _ inter- 
preting his testimony in the most favorable light to them, it cannot be said 
that he contradicts materially the testimony of Doctor Cotton, Doctor 
Ramsay and Doctor Ells. 

Doctor Rostow’s testimony is that of an ordinary physician having 
had a limited experience with mental diseases and, while it tends to con- 
tradict that of the other physicians, 1s not in my opinion sufficiently cred- 
ible to cause me to disregard their testimony. 

It seems to me, also, that the very physicial construction of the wall 
itself and its provisions indicate that the will was the result of a disordered 
mind. ft contains a legacy of ten thousand dollars to Llarry Mohring, and 
then disposes of eighteen hundred dollars in other legacies and makes pro- 
vision concerning the payment of taxes on the estate, ete., and then gives 
all the rest, residue and remainder to Harry Mohring to whom the ten 
thousand dollar legacy had earlier been given. It has been argued that 
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this ts a perfectly natural disposition beeause he wanted to be sure that 
Mohring received the largest portion of his estate. Lf this argument cor 
reetly states the reason why Doctor Freeman made the provisions im his 
Will, then it certamly indicates that he did not know the estate that he had 


t 


to dispose of, because it ois agreed that a exceeds one hundred thousand 


dollars, and this argument itself, therefore, demonstrates that he did not 
possess, at the time the will was made, one of the elements required, that 
is. a knowledge and comprehension of the estate that he had to dispose of, 
he will and the written memorandum prepared for an earher wall, 
1 the wall ottered clo ely follows, Support the Opulton of the ply 

lacked testamentary capacity 
Counsel tor the proponents, as well as counsel for the caveatrices, 
have etted many cases, bearing upon the question of the effect of mtoxics- 
tion upon the execution of a will The present case does not fall im that 
class of cases, but rather in those cases mentioned im the exception of the 
rule laid down by Chief Justice Demo in Peck v. Cary, 27 N.Y. 9, 23, 
Which rule has been adopted in this State ina number of cases. Bannister 
v. Jackson, 45 N. 1. eq. 7o2; affirmed, yO N. J. Eg... page 503, and many 
other cases inthis State. The rule laid down ts as follows: “It 1s not the 
iw that.a dissipated man cannot make a contract or execute a will, nor 
one who ts in the habit of excessive indulgence in stroug drink must 
be wholly free from its influence when performing such acts. If fixed | 
ntal cdi upervened upon imteniperate habiis, the man is m- 
competent and irresponsible for his acts. If he is so excited by present 
Intoxication as not to be master of himself his legal acts are void, though 


Mental CGisease Nas st 


may be responsible for his crimes.’ 
In this case it appears to me that it has been abundantly proven by 
tnesses that tixed mental diseases had supervened upon the intemper- 


te habits of Doctor Freeman 
ing reached this conelusion it is necessary to determine whether 
the mental impairment resulting from this tixed disease of the brain 
: o render | incapable from making the wall 

he test of testamentary capacity in this State is that the testator 
ean comprehend the property he is about to dispose of, the objects of his 
he meaning of the business in which he is engaged, the relation 
( e oth the distribution that is made by the 
onalls th those clement The medical 
. . that Doctor Freeman's mind was dtseased. 
ett © cause him to sutfer from delusions of 
fe had been unfaithful to him, and he had in 
s mind te rd- her a tixed feeling of resentment because she had had 
he State Hospital, although any sane man would have 
het n that regard was on for his own good. tle had 
t othe ho had served him many vears, notably Mr. Breen, 
up and spent the last year of his lite with comparative 
¢ unwarrantedly suspicious of a man whe had 
ent ears and against whom he had never felt 

mental condition 
e lene the nature of the business that he 
7 riche ] n he? (if thi \ l] | lo Mei I< Wve thrat he COMIpre 
he value of | estate at the time his will was made. The will 
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itself would indicate that he did not, and the facet that he had left over a 
hundred thousand dollars to a man who had been in his services only 
about six months, and who had been adequately compensated for the ser 
vices he had rendered, mdicates to me that the will was an unnatural one, 
the act of a disordered mind, made in ignorance of the value of the estate 
thus bestowed upon a comparative stranger, or as the result of an imsane 
caprice. Nothing in the services rendered by Mohring to Doctor Iree- 
man over the very short space of time that he had known him would war- 
rant the bestowal upon him of the gift of over one hundred thousand dol- 
lars as a reward for services rendered. And [ can tind nothing in the re 
lations of these parties that would warrant the conclusion that such a dis- 
position Was anaturalone. [ani unable to find anything in the testimony 
justifying Doctor Freeman in disregarding the natural claims of his wife 
and sisters. After applying the test above mentioned, while [ am = con- 
vinced that Doctor Freeman knew the general objects of his bounty, the 
business that he was engaged in at the time the will was made and the 
distribution that that will made, | am unable to find that he did know 
the value of the estate that he had to dispose of, and | am of the opinion 
that he did not have the mental capacity to deal rationally with each of 
those elements. His delusions of persecution, his unwarranted resentment 
of his wife’s act in having him committed to the State Hospita! for the 
Insane, his bitterness towards his sisters, were all the results of a disor- 
dered and diseased mind directly affecting the disposition of his estate. 

In conelusion | find that this will was made by Doctor freeman, 
not as the result of undue influence exercised upon him, but was made by 
him at a time when he lacked the necessary mental capacity to make a 
valid and effectual will, and in view of this finding a decree will be made 
denying the will probate. 

ROBINSON v. PAYNE.’ 

(N. J. Court of Errors and Appeals, Nov. 19, 1923). 
Practice—Rule to Show Cause—New Trial—New Jury—Amendment of Answer— 
X-ray Testimony—Constituttonal Question. 

Case of Violet M. Robinson, Plaintitf-Respondent, against John 
Barton Payne, Director General of Railroads, Defendant-Appellant. On 
appeal from the Supreme Court. 

Mr. lrederic B. Scott for Appellant. 

Mr. Jacob L. Newman and Mr. Lionel P. Kristeller for Respondent. 


TRENCHARD, J.: Violet M. Robinson sued in the Supreme Court 
to recover damages for injuries sustained while a passenger on a train of 
the Delaware, Lackawanna & Western Railroad Company operated by the 
Director General of Railroads. The cause was referred by the Chiet 
Justice to a Circuit Court Judge for trial, pursuant to Chap. 118 of P. L. 
1906. The trial at the Essex Circuit resulted in a verdict in favor of the 
plaintiff for $5,000. Thereupon the defendant obtained a rule to show 
cause why that verdict should not be set aside, with the result that the 
rule was “made absolute on the matter of damages only, and that the 


This case is published by us because of the questions of Practice involved, and 
especially the constitutional questions as to the jury trial, the latter not having been 
solved in our New Jersey Courts hitherto.—lprrok. 
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venire de novo do issue for the trial of the cause of action of the plain- 
titf, Violet M. Robinson, as to damages only.” When the second trial was 
moved, the defendant objected to a retrial on the question of damages 
only, on the ground that it deprived him of his right under both the 
Federal and State Constitutions to have the question of lability and the 
question of damages determined by one and the same jury. ‘The objection 
was overruled, and the case was tried, both the plaintitf and defendant 
producing evidence on the question of damages largely additional to that 
at the tirst trial. ‘The verdict was again against the defendant and for 
a larger amount, and he appeals from the consequent judgment. 

We are of the opinion that the Supreme Court has power, on a rule 
to show cause obtained by the defendant, to grant a new trial as to dam- 
ages only, when, as here, the only question with respect to which the 
verdict is wrong is the quanti of damages, and that question is sep- 
arable; and that the exercise ot that power does not violate the pro- 
visions of either the lederal or State Constitution respecting the right 
of trial by jury. 

By Rules 72 and 73 of the Practice Act of 1912 (now Rules 131 and 
132 of the Supreme Court), the Legislature declared that : 

“>2. In case a new trial is granted, it shall only be a new trial of the 
question or questions with respect to which the verdict or decision 1s 
found to be wrong, is separable. 

73. When a new trial is ordered because the damages are ex- 
cessive or inadequate, and for no other reason, the verdict shall be. set 
aside only in respect of damages, and shall stand good in all other re- 
spects.” 

No doubt these statutory provisions were enacted in this State, and 
somewhat similar ones in other States, because of the apparent conflict 
of opinion in this country as to the power of the Courts to grant a partial 
new trial under the common law. 

An examination of the opinions in Yazoo, ete., R. R. Co. v. Scott, 67 
So. gor. L. R.A. rgts, E., 239, and Simmons vy. Fish, 210 Mass. 563; Ann. 
Cas. 19t2, D. 588, and of the notes appended thereto, shows that the prop- 
er exercise of the power conferred by such statutes is very generally held 
not to deprive a party of any of his constitutional rights. 

In our own State, both trial Courts and appellate Courts have exer- 
cised the powers conferred by the rules in question. 

In Gatiney v. Hlingsworth, go N. J. L.. goo (in this Court on appeal 


from the Essex Circuit Court in a tort case », In dh posing ot the grounds 


of appeal, (a) that the trial Court had no power to set aside the verdict 
as inadequate and grant a new trial as to damages only: and (b) that the 
Court had no power to couple the rule to show cause with the terms 

¢ , ( eurt a 
he appropriateness and applicability of these rules (Rules 72-73 of 
tice \ct of 1gi2, now 131-132 of the Rules of the Supreme Court ) 
cannot be doubted. Therefore, the trial Judge had the right to grant a 
question of the inadequa vy of the damages by virtue 
Statute and rules mentioned, the question of damages being clearly 
ict’, Ere. ot N. J. L. 310 Cin this Court on appeal 


County Circuit Court in an action upon contract), this 
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Court, in reversing the judgment, referred again to Rule 131, and con- 
cluded its opinion as follows: 

“The only question with respect to which the decision is found to be 
wrong is the measure of damages. Simee that question is here separable, 
the new trial is limited thereto, pursuant to Kule 131 made applicable to 
appeals by Rule 147.” 

In Spencer Heating Co. v. Abbott, gt N. J. L. 594 (in this Court on 
appeal from the Mercer County Cireuit Court in an action upon contract), 
this Court, im reversing the, judgment, concluded its opinion precisely as 
in the case last cited. 

The case of Queen v. Jennings, 93 N. J. 1b. 353 (in the Supreme Court 
in an action upon contract), was upon a rule to show cause, obtained by 
the defendant, why a verdict in favor of the plaintiff should not be set 
aside and a new trial granted, and the Supreme Court, at the conclusion 
of the opinion, said: 

“That the verdict must be supported by the evidence is elementary. 
Sut under the Practice Act (P. L. 1gt2, p. 397, Pars. 72-73), a new 
trial shall only be granted on the question or questions with respect to 
which the verdict or decision is found to be wrong, if separable, or, when 
the new trial is ordered because the damages are excessive or inadequate, 
and for no other reason, the verdict shall be set aside only in respect of 
the damages, and shall stand good in all other respects. This case is 
within the provisions of that Act. 2...) The only question with re- 
spect to which the verdict is found to be wrong is the measure of damages. 
The rule will be discharged as to hability: a new trial will be granted, but 
limited to the question of damages only; the verdict shall stand good in all 
other respects.” 

In Giardini v. MeAdoo, 93 N. J. 1. 138 (in this Court on appeal 
from the Camden Circuit Court in a tort action), 1t was found that the 
verdict was excessive because an incorrect rule of damages had been 
laid down in the Court below, and Rule 132 was there again recognized 
and applied. 

It is, therefore, apparent that, both on ap plications to set aside ver- 
dicts in trial Courts, and in awarding @ new trial on reversal in appellate 
Courts, in cases where ri only question with respect to which the verdict 


or judgment Is Wrong the quantum or measure of damages, and that 


' 
question is separable, our Courts have frequently limited new trials to the 
question of damages, pursuant to Rules 131 and 132 of the Supreme 
Court made applicable to appeals by Rule 147. 

But the defendant-appellant says that our Courts have not thus far 
dealt with the constitutional questions now presented, and, since that 
seems to be so, we now procecd to examine and deeide those questions. 

\s we hove seen, the defendant contends that he was denied a right 
guaranteed him by both the Federal and State Constitutions to have the 
question of liability and the question of damages determined by one and 
the same jury. 

It is quite clear that his right under the Federal Constitution was not 
invaded. 

The Constitution of the United States, by \rticle 7 of the Amend- 
ments, provides, inter alia, that “the right of trial by jury shall be pre- 
served,” 
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In Walker v. New Mexico, Mie, RoR Co. t65 US. sa3. the United 
States Supreme Court, in holding that a somewhat similar State statute 
Was not in violation of that Amendment, pomted out that the amr of the 


Amendment ts not to preserve mere matters of tor and procedure, but 
substance of right; that so lone his subssince of right is preserved the 
procedure by which this result shali be reached holly wethan the ht 


cretiomot the Legislature, and that legi-lative provisions im this re speet will 
not be set aside because the formoot accion the mere manner im which the 
question is submitted is dit! mo trom: that which obtamed at the com 
mon law \nd ima case which went to the Caited States Supreme Court 
from this State (Brown v. New Jersey. 175 U.S. 174) it was held that the 
first ten Amendments to the Constitution contami no restrictions on the 
powers of the States, but were mtended to operate solely upon the Feder: 
government: that the State has full control over the procedure of its 
Courts, both im cial and ermumnal cases, subject only to the qualitication 
that such procedure must not work a denial of fundamental rights, or con 
fet with speeiic and applicable provisions of the Federal Constitution, 

In Norfolk S. R. Co. Ferebee, 238 ee , ain), the same Court clear- 
ly recognized that the procedure of a State Court, pursuant to a statute 
such as ours, in granting a new trial as to damages only, when the ques- 
tion of damages ts distinet and separable from the other matters involved, 


does not work a denial of any fundamental right, or conflict with the Con- 
stitutional provision in question. In that case the plaintiff! sued in a North 
Carolina Court under the Federal Employers’ Liability Act. There was a 
trial in which, under the North Carolina practice, the jury returned a spee- 
ial verdict. tinding among other things, (1) that the railroad company was 
negligent, and (2) that the plaintitf was not guilty of contributory negli- 


1 


gence. [he case was then taken to the North Carolina Supreme Court 
Which, because of an error in the charge on the subject of damages, grant- 
ed a partial new trial and remanded the case for a hearing in which the 
» be considered was the amount to be awarded the plaintiff. 
The jury found for the plaintiff in an amount somewhat larger than the 
first verdict, and the judgment thereon was attirmed. The defendant then 
took the case to the United States Supreme Court, and there contended 
is error for the Supreme Court to grant a partial new trial in 
uch the question of damages only could be considered, inasmuch as the 
Liability Act entitles the defendant in all cases to prove con- 

in mitigation of damages. In disposing of that con- 


‘Damages and contributory negligence are so blended and inter- 

of the plaintitf at the time of the accident is so 

assessment of damages, that the instances are 

rare in which it would be proper to submit to a jury the question of dam- 
Iso permutting them to consider the conduct of the plaintiff 
the injury. But this record, in connection with the special- 

es erdict, shows that in this case the two matters were in fact 
arable, so that the splitting up of the issues and granting a partial new 


articular instance operate to deprive the defendant of 


} ‘nt was affirmed. 
The case ot McKeon vy. Central Stamping Co., 264 Fed. 385, is not in 
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point here, nor controling im our Court. “Thiat case was concerned with 
the federal practice and holds that the provisions of our statutes now im 
question are not appleable to federal Court 

tis equally clear that Article LT, paragraph 7 of our State Con-titu- 
tion, declaring that “Phe neht of a trial by jury shall remain inviolate,’ 
does not comter pon the detendant the rieht to have the (ie tion of hits 
hability and the question of damages determimed by one and the same jury 

The defendant's contention im this regard wholly misconceives the 
proper construction and effect of the constiational provision im question, 
Phe language, with respect to this mode of trial as that at shall remain 
inviolate, not that a shall be unalterable. Sexton v. Newark District Tel. 
Co., a4 N. 3. i; SS, alfd. 86 N. |. s JOU. , 

We are unable to see upon what theory it can be said that the right 
of a litigant to atrial by jury is affected by the procedure tollowed in the 
instant case. ‘The constitutional provision that the right of trial by jury 
shall remain inviolate entitles every litigant to have every issue of faet 
involved in the litigation determined by a jury, and, so long as that as 
done, he has been atforded the right guaranteed hint by the Constitution, 
There is nothmg in that instrument which requires that every such issue 
shall be determined by the same twelve men, and so itis within the power 
of the Legislature to provide, as it has done in effect, that on appleation 
to set aside verdicts, and on appeal where a venmre de novo is awarded, 
In granting anew trial in a case where the only question with respect to 
which the verdict or judgment is wrong is the quanti or measure of 
damages, and that question is separable, to linut the new trial to the ques- 
tion of damages. Such a provision is a mere regulation of procedure and 
does not infringe any constitutional righ! (oF course, there must. be 
one fair trial upon every issue, and although a verdict or judgment ought 
not to stand which is tainted with ilegality, vet the parties ought not te 
he compelled to try anew a question once disposed of by a verdict against 
which no illegality can be shown. It is the correction of the error and not 
anew trial to which the aggrieved party is primarily entitled, and the new 


Pe) 
trial is the means by which that end is accomplished. It, upon a review 
of the whole case, it appears that the jury has settled the question oft 
liability fairly and upon sufficient evidence. so that disassociated trom 


other questions it ought to stand, but that there has been such error in the 
determination of damages as requires a new trial upon that question, the 
Court has the power to confine the new trial to the question of damages, 
and in the interest of justice it should exereise the power. So to do saves 
the parties and the public the expense and burden of a re-trial of issues 
once properly settled. But this ts a power which ought to be exercised 
with caution, with due regard to the rights of both parties, and only in 
those cases where it is certain that the error which resulted im excessive 


] + 


or madequate damages did not affect the other tssucs. — | exercise ot 
the power rests in the sound discretion of the Court, and its action will 
not be disturbed on appeal in the absence of abuse of such discretion. 
Gatfney v. Hingsworth, go N. J. b. goo. Tere there was no such abuse. 

The next pomt argued is that the Supreme Court erred in refusing 
to modify its order granting a new trial, so as to allow the defendant to 
amend his answer by setting up an oral offer and acceptance of com- 
promise. As to this it is a sufficient answer to say that where, as here, the 
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Supreme Court, upon the detendant’s rule to show cause, has awarded 
him a new trial as to damages only, and an interlocutory judgement has 
been entered m taver of the plamntit, an appheation by the defendant to 
amend his answer by setting up an oral offer and acceptance of com- 
promise, even it looked upon as an appleatian to open the judgment and 
tor leave to amend, ts addressed to the sound diseretion of the Court, and 
its demal, im the absence of abuse of such discretion, will not be disturbed 
on appeal. We think that there was no abuse of such discretion 

Phe next pomt ais that “there was error im admitting the X-ray plates 
and tilms, and allowme them to be taken mito the jury room.” 

We think mot. The rule is that i the correctness of N-ray: photo 
graphs is established by the testimony of the person making them, or if 
they are identiiied by the surgeon under whose general direction and for 
Whose use they were made, and by whom they were used in his diagnosis 


ot the bodily myury, they are adnussible in evidence. Jenkins vo Charles 
ton General Hospital, oo W. Vir. 230.) See also to RC. Lp. ris59, and 
cases there cited bested by these rules the plates and tilms im question 


were properly admutted in evidence and were properly allowed to be taken 


Lhe only other question raised and argued relates to the cross-ex- 
amination of a witness. Wei incline to think there was no error, but it 


Phe qudgment below wall be attirmed, with costs. 
RECENT UNITED STATES PATENT OFFICE DECISIONS. 


AM ichusetts Cotton Mills v. Neuss, Hesslein & Co., Ine—Oppo- 


sition No. 3852. Decision rendered October 2, 1923.) lirst) Assistant 
Commissioner Kinnan held that Neuss, Hesslein & Co., Ine., of New 
York citv, was entiled to register, as a trade mark for woven cotton 

goods, a mark consisting of the representation of two polar bears 
( Id. one of them holding a blanket wrapped are‘ind itself, and 


is “Polar Bear” above the heads of the bears, notwithstanding 
use by the Massachusetts Cotton Mulls, ot Lowell, Mass., of 
k tf same class of goods consisting of the representa- 
bear. The ground of this decision is that in view 
hers of marks consisting of the representation of a 
id of a bear, for the same class of goods, there would be 
1 o1 fusion and deception of the public by the contem- 
use of the marks in question by the respective parties. In this 
decision the First Assistant Commissioner said: 
ed established, however, that when opposer entered 
t did not tind that field broadly open for there were at least 
arks representing bears and others of bears’ 
lied to goods of the same class, and what room was left 
lusive appropriation and occupied by it was the adoption 
‘ye of bear's head disclosed in opposer's mark. 
er cannot exclude all others from using or registering as 
> representation of a bear, but only such a representation as 1s 
‘ar to that of oppo-er as to be likely to cause confusion or mis- 
tale in the mind of the public. It is well settled that where a number of 
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parties use a mark including a generic feature, no one of them can argue 
that he has a right to stop any one from subsequently using that generic 
feature ina mark which ts not otherwise deceptively similar to lis. (See 
Liggett and Myers ‘Tobaceo Co. v. Kinzer, 128 U. S., 182; Nestle & 
Anglo-Swiss Condensed Milk Co. v. Walter Baker & Co., Ltd., 167 O 
G., 765, 37 App. D. C., 148; Collins & Co. v. Meyer, 172 O. G., 552; ex 
parte Carson Glove Co., 115 MS. D., 158, 4 T. M Rep., 507. 

“The marks of the respective parties do not look anything alike except 
that each consists of, or includes, the representation of a bear or the head 


of a bear. There is no testimony on the part of the oppo-er, nor allega- 
tion in its notice of Opposition, that its goods are known as and called 
for by the trade as ‘Bear’ brand goods. The fact is shown by the 


registration, that others before and since opposer’s registration have used 
marks for similar goods including the representation of a bear, is suf- 
ficient to rebut any presumption which could be drawn from the mark 
itself that the goods are so known.” 


National Biscuit Co. v. J. B. Carr Biscuit Co.—Opposition No. 3753. 
Decision rendered October 2, 1923, First Assistant Commissioner Kinnan 
held that the J. B. Carr Biscuit Co., of Wilkes-Barre, Pa., was entitled 
to register as a trade mark for biscuits and crackers the word “Eta,” 
notwithstanding the prior use by the National Biscuit Co. of the word 
“Uneeda” as a trade mark for the same class of goods. 

The ground of this decision is that the marks are not so alike, either 
in appearance, sound, or meaning, that their contemporaneous use by the 
respective parties would be likely to cause confusion in the mind of the 
public and deceive purchasers. The First Assistant Commissioner said: 

“It is urged on behalf of opposer, and not without some show of 
merit, that the packages of the goods here involved are small, cost but a 
few cents, are purchased by children and servants, and are ordered over 
the telephone, all carelessly and with little thought or concern ind, in 
consequence, the first syllable of the mark ‘Uneeda,’ the *U* 1s often 
omitted, a request being made simply for a “needa” biscuit. This, it is 
contended, is readily contused with an ‘eta’ biscuit. “There is, however, 
wanting any proof of such practice of customers omitting the first syllable 
and in its absence the argument cannot be held conclusive on this point.” 

With respect to the contention that this case was controlled by the 
decision in the case of the National Biscuit Co. v. Hargrave Biscuit Co., 
et al., the First Assistant Commissioner said: 

“With respect to the decision in the Maryland case (National Bis- 
cuit Co. v. Hargrave Biscuit Co., et al), it is to be noted that the injune- 
tio was not against the use of the words ‘Eta Hargrave Biscuit’ irre- 
spective of the character of the wrappers and the cartons in which the 
biscuits were packed, but that the injunction was against the use of 
cartons having red seals” thereon substantially like the © seal 
of the plaintiff and against the making, using, — selling 9 or 
handling of cartons like the plaintitf’s  contaiming tts name 
‘Uneeda Biscuit,’ with a wrapper accompanying it as shown im plaintitt’s 
Exhibit 4, and against the use of the word “biscuit” upon a white parallel- 
orgam whether preceded by the words ‘Eta Hargrave Biscuit) or any 
other words associated therewith.” 
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Cape Corporation wv. The Peer-Amid Company. 
4104 Decision rendered October 3 1923 leirst 


Phe Peer-Anud Company, of 


a trade 


sioner Wainnan held that 


Was not entitled to register, as 


Assistant 


mark for hosiery, 


Opposition No. 
(ommis- 
Philadelphia, Pa., 
a mark consist- 


img of the representation of a pyramid having thereon the word “Peer- 
\nid, im view of the prior use by the Campe Corporation, of New 
York ety of a mark consisting of the representation of a pyramid with 


mark for 
and 


a trade 
umon-suits 


as 


thereon 
Walst 


the word “Pyramid” 
eluding children’s waists 


knitted underwear, 
children’s 


in- 
underwear. 
respective parties 
contemporaneous 


Lhe ground of this decision is that the goods of the 

are of the same deseriptive properties and that their 

use would be likely to cause confusion in the mind of the public and de- 
Cclve purchasers. 


It was 
had used it 
ition had 
its “Pyramid” 


s mark upon hosiery since May 20, 1921, 


ed its mark since 1917, and that it had 


tor 
ee. 


stipulated between the parties that The Peer-Amid Company 
that the 


Campe Cor- 


largely advertised 


trade mark for children’s knit underwear and that this mark 





> well known to the trade and consumers” and that the “said Campe Cor- 
poration was about to use the said trade mark ‘Pyramid’ upon hosiery at 
the time when it learned that application for registration of the word 
Peer-Amid’ paced uy aa pyramid had been made by the applicant, The 
Peer-Anud Company. 

With respect to the contention made on behalf of The Peer-Amid 
Company that the goods were not of the same descriptive properties, the 
First .\ssistant Commissioner said: 

“So far as the contention is concerned, that the goods are not of the 
sami criptive properties, that question is settled for this Office by the 
decision of the Court of Appeals in a case of H. Wolf & Sons v. Lord 
& Taylor, 202 O. G.. 632, 41 App. D. C., 514, in which it was held that 
hese ¢ s were of the same de rips ive properties. The fact that the 
st sed its mark for hosiery at the time the opposition was 

| since it appears from the stipulation that it 1s en- 
gag : s of selling hosiery and to place this mark upon its 
hes normal expansion of its business under that mark.” 

Rieached Goods Company, Inc., vs. Denser & Nathan, 

Oy I mo 4150. Decision rendered October 19, 1923, First 
\ ss - Kinnan he Id that Denzer & Nathan, Inc., of New 
ed to register the word “Permfast,” as a trade 
iece goods, etc., in view of the prior use by the Ameri- 
hed | = nv, It rf New York city, of the trade mark 
: the same general class. The ground of this 
t the goods are substantially the same and that the marks 
t the emporaneous use would be likely to cause con- 
mind of the public or deceive purchasers. 
( v. Allison-Bedford Ce. +e No. 4218. 





October 18, 1923. First Assistant Commissioner Kain- 

li-on-Bedford Co., of ( ‘hic ago, Ill., was not entitled to 

r “Glen Orchard” as a trade mark for preserved fruit 

t preserves, jams, marmalades, extracts and flavors 

r : 1 food \ hich c ‘omprises rice, beans and tomato sauce and 
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crushed fruits, known as Jambalaya, in view of the prior use by the 
CGriffith-Durney Co., of San Francisco, Calif., of the word “Orchard” 
as a trade mark for canned fruits and vegetables. The ground for this 
decision 1s that the goods are substantially the same and that the marks 
are so similar that the use by applicant of its mark would be likely to 
cause confusion or mistake in the mind of the public and deccive pur- 


chasers. 


Pussy Willow Company, Inc., v. Bernet, Craft & Kaufman A/illing 
Co. Opposition No. 4375. Dectsion rendered November 5, 1g23. First 
Assistant Commissioner Kinnan held that the Bernet, Craft & Kauffman 
Milling Co. was not entitled to register as a trade mark for self rising 
wheat flour, a mark consisting of the words “Pussy Willow’ accom- 
panied by some sprays of pussy willow. The ground of this decision 
is that the registration of this mark 1s forbidden by Section 5 of the 
Trade Mark Act as interpreted by the Court of Appeals of the District 
of Columbia, since it is the essential part of the name of the Pussy 
Willow Company, Inc., of New York, N. Y., and the Patent Office feels 
bound by the decision of the Court of Appeals irrespective of whether 
the applicant for registration agrees with that decision or not. 


The Morgan Drug Company of the City of Brooklyn v. Palmer.— 
Cancellation Proceeding No. 577. Decision rendered November 5, 1923. 
Assistant Commissioner Fenning held that the registration of a trade mark 
described as consisting of “the word ‘Palmer’ with an underscoring 
paraph, the same being in the handwriting of Solon Palmer, the founder 
of the business,” should be canceled. The ground of this decision is that 
the mark is merely a name and is not written in a particular or distinctive 
manner. It appears that, in a prior suit between the same parties, the 
Appellate Division of the Supreme Court of New York held that Palmer 
was not entitled to an injunction prohibiting the Morgan Drug Co. from 
the use of the name “Palmer” in connection with the sale of its products. 
(Solon Palmer v. Morgan Drug Co., 188 N. Y. App. Div. 978). In his 
decision the Assistant Commisioner said : 

“The case in the New York Court clearly is not res adjudicata of 
the present issue, since the form of the mark was not there at issue, but 
merely the broad question of the right to use the word “Palmer.” — It 1s con- 
ceivable that the defendant in the case might have had the right to use 
the word ‘Palmer’ in some form and that, pending that case, might prop- 
erly have been enjoined from using ‘Palmer’ in a specific form, but that 
issue Was not raised. 

“Petitioner for cancellation urges that there is no evidence here 
that the mark at issue consists of a signature. It is true that the state- 
ment accompanying the registration indicates that the mark is in the 
‘handwriting’ of Palmer. The statute provides that registration shall be 
prima facie evidence of ownership, but | find nothing in the statute to indi- 
cate that a certificate of registration shall give prima facie validity to 
such a statement as that contained in the present registration. However, 
assuming that we are justified as taking proved as a fact that the mark 
registered is in the handwriting of Solon Palmer, there is no indication 
that it is the signature of Solon Palmer. The distinction is clearly 
brought out in ex parte Kellogg Toasted Corn Flake Company, (117 
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MS., Dee., (05), where a so-called ‘emphasized signature’ was held not 
to be a signature, although it may have been in the handwriting of 
individual. 

“In the present imstance the word ‘Palmer’ is written in the most 
ordinary of clear legible seript and, on its face, would seem to reasonably 
require some showing that it was the ordinary usual signature of an ind1- 
vidual. (Citing decisions). Every writing of his name by an individual 
is not his signature. It is clear then that the registration of the mark 
should be canceled.” 

\fter deferring to the decision of Rouss v. Winchester, 290 Fed. 
Rep.. 403. the Assistant Commussioner added: 

“lft a Court will treat such a registered mark in such a way, cer- 
tainly the business of the present petitioner for cancellation will be dam- 
aged if its customers are shown registration No. 134, 757, and told, as 
they may be, that their sale of goods produced by petitioner will be an 
infringement of the reggstered mark. | am unable to hold, therefore, as 
the registrant requests, that the petitioner is not damaged by the inclusion 
of the mark im issue on the register.” 





SOME INTERESTING OUT-OF-STATE CASES. 


Use or MAGNIFYING GLAss BY JukY Not Musconpuct. 


In a prosecution for forgery, a check was charged to have been 
raised from $37.30 to $87.30. The check disclosed to the naked eye abra- 
sions of the surface of the paper and the blurring of the figure “8” and 
the word “eighty.” In their deliberations the jury used magnifying glasses 
to examine the checks. This was assigned as error on motion for a new 
trial, the defense relying on a statute aghegg i for a new trial when the 
jury had received any evidence, papers, or documents not authorized by 
the Court, or when the jury had been gu ilty of misconduct tending to pre- 
vent a fair and due consideration of the case. 


In the case of State against Shoemaker, an opinion of Justice Burch 
f the Supreme Court ate: \ansas, rey ported in 212 Pacific Reporter, &go, 
held that the use of magni fving glasses, as alleged in an affidavit of de- 
fendant’s attorney, did not amount to such misconduct as to make a new 
e-sary. The glasses were referred to in the affidavit only as mag- 
nifving glasses, and the opinion held that unless they were of such power 
ndition of the paper were such that invi-ible, unerased portions 
¢ ‘30 or of the word “thirty” were rendered visible, perhaps 

cure US" or the word “eighty” superimposed upon them, their 
id not be misconduct on the part of the jury, especially in view of 
satute, requiring a Court on appeal to give judgment without regard to 
t ~ or defects, or to exceptions which do not affect the sub- 


THER CASE AS TO MAGNIFYING GLASS. 


nk part of the exhibits were a 
hack -s found after the offense 

of the accused or in the jail in which the ac- 
ms were confined after being apprehended. During their de- 
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| not liberations the jury had a magnifying glass brought, and by its aid com- 
f an pared particles of dust in one of the hack saws with the wood contained 
in the sledge handle. The magnifying glass liad not been used as an ex- 
wre hibit in the trial. After a verdict of guilty a new trial was asked on this- 
ably ground, which was refused. The jurors made affidavit to the effect that 
vant the information derived through the use of the magnifying glass did not 
dual influence them. On appeal, in the case of State against Burke, decided by 
lark the Supreme Court of Washington, reported im 215 Pacific Reporter, 31 
Fed Justice Tolman said: “An affidavit by the jurors to the effect that they 
—_ were in no wise influenced by the use of the glass ts also shown. Clearly, 
" the affidavit of the jurors cannot be considered, under fanuliar rules. They 
ae cannot impeach their own verdict by saying what influenced them in arriv- 
— ing at it, and for the same reason cannot sustain their verdict by saying 
ats they were not influenced by improper matters which came before them. 
_ sey by reason of this misconduct on the part of the jury, a new trial 
Seva should have been granted.” 
10n 
RESTAURANT OwNeER Liasie ror Impure oop. 

A customer who became sick from eating fish at a restaurant sued the 
proprictor for damages. After judgment for plaintiff in the trial Court, 
it was contended on appeal that one engaged in running a restaurant can 

| be held liable in such cases only on the ground of negligence, and not on 
‘iy an implied warranty. In the case of Smith against Carlos, decided by the 
and Springfield, Mo., Court of Appeals, and reported in 247 Southwestern Re- 
th porter, 408, it was held that the doctrine of implied warranty applies to 
Se food sold by a restaurant keeper. In an opinion by Judge Farrington it 
“4 was said: “We think that the clement of sale of food enters into the trans- 
- action where one goes into a restaurant, makes an order from a menu card 
» upon which are marked different prices for different dishes. The fish in 
- this case was ordered and delivered for immediate use, and the same rea- 
r son that would hold the grocer, or the butcher, or the manufacturer, 1n- 
= deed, who never sees the ultimate customer, on the theory of an implied 


warranty should also apply with equal force and reason to the restaurant 


” keeper who hands out a fish produced, prepared, and served by him to one 
5 of his guests.” 

4% oo oe Ae en et ere Fare 

“ SOME LATE AUTOMOBILE DECISIONS. 

iS 


" Where husband was driving wife’s automobile on a trip to the ceme- 
¢ tery where his mother was buried, and, after the wife left the car to go 
to see her sister, the husband proceeded without directions from her and 
digressed from their course to go to see his brother; held, that such 
digression was not in any sense the business of the wife, nor was it done 
for her pleasure, so that the wife was not liable for injuries resulting to 
the rider of a motorcycle which collided with the car while being driven 
by the husband on such digression.—Pollock v. Watts, Md., 121 Atl. 238. 
Where the road becomes dangerous, or the speed unlawful or ex- 
cessive, it is the duty of a guest riding in an automobile to use ordinary 
care to protect himself from injury, and he should caution the driver of 
the danger, protest against it, and, unless delivered from it, he should 
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quit the ear, af that may be done with safety, or direct that the vehicle be 
stopped, and, when stopped, get out of it.-—Clark v. Traver, N. Y., 200 
NB. ¥. S. 52 

Where the only obstruction to an automobile driver's view was an 


} 


automobile preceding him in the highway, a statute as to reducmy speed 


Where view is obstructed was inappheable, as it applies to either natural 
objects, togs, dust, or other Ike conditions, and mot to moving cars on the 
highwavs.— Sullivan v. Lutz, Wis.. tog No W. 2s. 

Where, because of tratiic congestion, the automobiles ina space in 
the street reserved for “fast-running vehicles” were travel 
ing 3te Ss miles per hour, a driver of an automobile traveling 10 miles an 
hour mm the space reserved for “slow-moving vehicles.” where any speed 
under 20 miles per hour was permitted, did not, by passing to the right 
eft atmoemebiles ii the tast-moving dine, violate an ordinance providing 
les overtaka d ana PraSsiny others shall kee p to the left. People 
¥. Harden, X. ¥:, 200 N.. ¥. 5S. 171 

hough a stgnalte the rear is required when an automobile traveling 

street stops, except mm emergeneyv, in order to save life or limb, there 
isalsooan obligation on a driver following to have sufficient control of his 
automobile to be prepared for such sudden stops.—Snitfen v. Huschle, 
N. ¥., 200 N.-2. S. ao 
Che presumption of the use and control of a motor-propelled vehicle, 
Which arises trom proof of ownership, which by its negligent operation 
> intheted damage upon the person or property of another, is not con- 


ive. but such tacts place the burden upon the owner to show that the 
Iriver was not his agent nor in his employ.—-Finegold v. Union Outfitting 
Oo. Neb., 193 XN. W.. 338, 

One whe has alighted froma street car at a transfer-point, and after 
[Sst ny the street is crossing the street on which his car is to arrive, 


doing ts injured by another car, ts held not to sustain the re- 
ssenger to the carrier at the time of the injury, in the Virginia 
Virginia R. & Power Co. v. Dressler, tri S. FE. 242. 


MISCELLANY 





NEW JUDGES APPOINTED. War and has been a member of the 
— firm of Lindabury, Depue & Faulk 
fark, OF bernards- of Newark. He is 32 vears of age. 
Sisal” Alice oe Judge Luther A. Campbell, of 


- pelt np rh Hackensack, who has been Circuit 

. iby Repel Judge since Jan. 6, 1914, has been 

= Teele Rckoss WL appointed Associate Justice of the 

t Cle admitted ta >Upreme Court in place of the late 

ene & Toru, Justice Bergen, and was sworn in 

f 17 the Feh on November 2oth, at which time 

: 22 He is 5 lial he made his appearance as a mem- 

. n setive in eivie ber of the Court of Errors and Ap- 

affairs at hiv home. He is a grad- peals, along with the newly appoint- 
Harvard, served in the lact ed Judge Clark. 
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RESIGNATION OF JUSTICE 
SWAYZE. 

To the very great regret of all 
lawyers in this State, Mlr. Justice 
Francis J. Swayze, the ranking Jus- 
tice of the Supreme Court of this 
State in point of years of service, af- 
ter Chief Justice Gumimere, having 
been first appomted eb. 13, 1goo, 
has resigned his office. ‘The letter 
to the Governor tendering the resig- 
nation was presented on November 
isth, but was not accepted until 
later. 

The oceasion for the resignation 
was the Justice’s continued 1! 
health. During the early Summer 
he was obliged to go toa New York 
Hospital for an operation, and 
While, after a brief time, he again 
entered upon his duties, he found 
that he was not sufficiently strong, 
physically, to do justice to the stren- 
uous duties of his office. It is be- 
lieved that he will spend the Winter 
away from the East, probably in 
California. Tis resignation 1s to 
take effect Jan. 8 when he will be 
retired on half pay as provided by 
law. In an editorial note in this is- 
sue we refer to the loss the State 
sustains by this resignation. 

JUST WHY HE DID IT. 

One Joseph Spolito of Milltown, 
Middlesex County, was before the 
Middlesex Court recently for an 
atrocious assault and battery upon 
a lady to whom he had paid atten- 
tions, but who married another 
man. Elis reason for cutting her 
in the face so as to dishigure her for 
life he thus stated to the Court, 
after a plea of guilty: 

“Judge, my girl and IT have 
agreed that 1f [| see her with anoth- 
er fellow or she sees me with an- 
other girl that one kill the other, 
and so when I learn that she was 
going to marry another fellow | 


grabbed her as she came along the 
street and cut her across the face se 
that whenever she look im the look- 
ing glass she remember me.” 


UNUSUAL LAW ADVERTISE- 
MENT. 


The “Docket” recently published 
the following as “a clipping from 
a recent advertisement sent out by 
one of our leading book-publishing 
CoOMpanies ¢ 

“"The eight volumes are well 
printed, micely bound and should 
satisfy any lawyer who desires to 
know what the Supreme Court of 
this state has settled in the way of 
laze with the least possible effort. 
I am yours very truly.’ ” 

Just what book company sent out 
this kind of a notice is not stated, 
nor what the Supreme Court of 
that State thought about it. 


UNITED STATES CIVIL SERVICE 
EXAMINATION. 


The United States Civil Service 
Commission announces the follow- 
ing open competitive examination 
for Special Agents of the Internal 
Revenue Bureau 

“The examination will be held 
throughout the country on January 
Q, 1924. It is to fill vacancies in 
the Special Intelligence Unit, Bu- 
reau of Internal Revenue, Treasury 
Department, at entrance salaries 
ranging from $2,250 to $3,000 a 
year, with allowance for actual 
necessary traveling expenses. Ap- 
pointees who receive $2,500 or less 
a year, may also be allowed the in- 
crease of $20 a month granted by 
Coneress. 

“The duties cover a wide range 
of investigating work in connection 
with two distinct subjects: First, 
serious infraction of disciplinary 
rules or regulations of the service 
which may be of such a nature as 
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to require special attention or which 
may imdicate probable criminality ; 
and, second, charges indicating seri- 
ous violation of internal-revenue 
laws, which will require the ser- 
vices of men experienced in de- 
veloping evidence in criminal cases 
and preparing it for orderly presen- 
tation to the prosecuting officers of 
the Government. 

“The examination will consist of 
mental tests, and report writing on 
a subject im connection with the 
duties of the position. 

“Full information and = applica- 
tion blanks may be obtained from 
the United States Civil) Service 
Comnnssion, Washington, D. C., or 
the Secretary of the Board of U 
S. Civil-Service Examiners at the 
post-office or customhouse in any 
city.” 

HONORS TO JUDGE DALY. 

Judge Peter F. Daly, Circuit 
Judge, was honored on Nov. 24th 
by a testimonial dinner given by 
some 75 lawvers of the Union and 
neighboring Bars, at the Elks Club, 
Elizabeth. County Judge Alfred A. 
Stein was toastmaster. The speak- 
ers were Mr. Alfred F. Bender, 
President of the Union Co. Bar As- 
sociation, Mr. Frederic M. P. 
Pearse, private secretary of Gover- 
nor Silzer. ex-Judge Robert Carey 
t Jersey City, Mr. Samuel Schleim- 
er and Judge Freeman Woodbridge 
of New Brunswick, and Judge 
Daly. who was presented with 4 
black leather suitcase by the Union 
Co. Bar Association through Judge 
Stein 

Judge Daley. among other things, 
paid a high compliment to the Un- 
ion County Bar. “It stands high in 
the estimation of those who have 
come to know you. I am gratified 
at the co-operation you have ex- 
tended to me, and I feel sure that 
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such a spirit will go a great way 
toward making my path much eas- 
er. The lawyers can aid the Judges 
in making proper judicial determi- 
nations. | admire vour member- 
ship, it is made up of men who are 
willing to dig up the law, and to 
fight for what they believe is right. 
1 admire one who battles for what 
he believes is right. | love a parti- 
san, Whether it is represented by a 
lawver or a politician. You have 
good, clean, sportsmanlike lawyers 
in vour Association.” 


MR. OSCAR JEFFERY HONORED. 
Mr. Osear Jeffery, of Washing- 
ton, this State, was given a farewell 
reception and banquet on Nov. 25th 
by the M. E. Church officials of that 
place and numerous friends. Aside 
from his 59 years of activity as a 
useful member of the Bar, he had 
been a pillar in that chureh and a 
leader in civic affairs. He is to 
remove to Englewood to reside with 
his son, Osear \W. Jeffery, a mem- 
ber of the State Board of Educa- 
tion. Mr. Jeffery is 85 vears of age 
and wisely concludes that he may 
now retire from active business. 
TESTIMONIAL TO JUSTICE 
MINTURN. 








A remarkable scene for the Pas- 
saic Courts featured the first day 
of December, when Mr. Justice 
Minturn, who has been transferred 
to the Hudson Circuit, said a “‘good- 
bye” to the Bar of that county. He 
had presided there for fifteen years, 
and the local Bar was reluctant to 
have him go. He was given a 
handsome ebony gavel by the Bar 
Association, Mr. William B. Gour- 
ley making the presentation speech, 
and also a set of resolutions deplor- 
ing his departure. The Justice’s re- 
ply was so characteristic of him 
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that we present it in full below. The 
Justice said: 

“There are moments when the 
heart thrills are too numerous, and 
the emotions too strenuous to per- 
mit one to indulge in the expression 
of the unwritten word, without be- 
traying the human susceptibilities 
common to us all. Such an occa- 
sion is presented by the present sit- 
uation. 

‘“I*or over fifteen years I have en- 
deavored to serve the people of this 
county, through you, the accredited 
members of the Bar; and you have 
extended every effort, and have 
been most liberal in exerting your 
abilities in co-operation by serving 
me most generously, for we have 
never forgotten in this co-operative 
work that in the analysis we in this 
country, high and low, possess the 
unique distinction of being servants 
of the people. 

“When [ came among you as a 
Circuit Judge, | knew a few of the 
members of the Bar, some of whom 
happily are still with us, and some 
of whom alas have passed to the 
undiscovered — country. Among 
them were Governor Griggs, John 
Hardin, William B. Gourley, Eu- 
gene Emley, Mr. Hilton, Michael 
Dunn, Major Hopper, Judge Cong- 
don, Judge Williams, Vice-Chan- 
cellor Stevenson, Vice-Chancellor 
Lewis, and his brother William 
Lewis, Wayne Dumont, Senator 
Mckee, who was my confrere in 
the Senate, and a few others, who 
might be classed at this stage among 
the older generation of lawyers. 

“Since that period a new genera- 
tion has arisen, to remind us, as 
it were, how remorselessly in its 
onward rush the tide of time re- 
news and rejuvenates everything 
mortal. During that service I have 
come to know you all and pleasant- 
ly, so that now upon the eve, as it 
were, of casting my lot elsewhere, 


I can hail you all, not only as broth- 
ers in the law, but as neighbors and 
friends. 

“So intimate indeed have been 
our relations, so pleasant our asso- 
ciations and generous your co-oper- 
ation, that I leave you now, only 
after a mental agitation and a heart 
pulsation, which could resist suc- 
cessfully every call but that of duty. 

“I would have you know, there- 
fore, that I go forth not of my own 
motion, but at the request of one, 
the Chief Justice, whose mere sug- 
gestion is to me equivalent to a 
command. And what a consolation 
it is to all of us, my friends, after 
a generation of service, to realize 
that we leave this arena of struggle 
and heated debate, of intense ac- 
tion and burning emotion, of ex- 
citement and tribulation, of laugh- 
ter and tears, with a genial smile 
and a friendly hand clasp. For 
after all, my friends, when the 
misty eve of life has set in, and we 
are engaged in a_ retrospection 
which takes account of our losses 
and gains, we may count our ducats 
by the million, and our acres and 
possessions may be the cause of 
envious eyes, but unless we possess 
trusty friends, loving us for what 
we are, and not for what we pos- 
sess, our lives are poor indeed. 

“A friend once inquired at the 
death of one high in social and pro- 
fessional life, ‘What did he leave?’ 
The answer was: ‘A fine character 
and a host of friends.’ And so as 
Socrates well says: ‘All people 
have their different objects of am- 
bition: money, honor, horses, dogs, 
but for my own part I would rather 
have a good friend, than all these 
put together.’ 

“And again we will agree with 
Cicero: ‘They seem to take away 
the sun from the world who with- 
draw friendship from life; for we 
have received nothing better from 
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the Immortal Gods, nothing more 
delightful.”. And so with a buoyant 
heart and a satisfied soul, but with 
a tearful eye, my friends of the 
Bar, and my many friends in all the 
social and business walks of life, 
Whose companionship and assocta- 
tion I have enjoved, whose hospi- 
tality has endeared you all to earth- 
ly memory, in’ a ovision which 
neither time nor change of environ- 
ment can eradicate, | bid you not 
farewell, for we shall meet again, 
but simply good-bye, and God 
speed.” 

The resolutions in the minutes of 
the Court were as follows: 

“By virtue of his assignment to 
this Circuit, Supreme Court Justice 
James I. Minturn has sat, as often 
as his judicial duties required, in 
this county since February 3, 1908. 

‘For nearly sixteen years he has 
determined the sufficiency of our 
pleadings, ruled our questions of 
practice, performed the more con- 
spictious public service of charging 
our grand juries, and presided over 
those high contests wherein the 
stake Is, not mere property or com 
mon dollars, but the incomparable 
right to life and liberty. 

“Our Bar has justly taken pride 
in the distinction of his physical 
presence, in the depth and copious- 

ss and accuracy of his learning 
and in that impartiality, fixed as 
the poles, which no influence ever 
swerves, or professional eminence 
‘rawes or warmth of friend-hip 
beguiles. 

“In the trial of homicide cases we 
have seen him humanize the harsh 
Courts of justice. Where the ac- 
cused has sprung from a stock of 
men with whom action is simul- 
taneous with thought, and who 
struck his victim in some wild storm 
of passion without cherished en- 
mity or plotted revenge. Justice 
Minturn has summoned Mercy to 
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his Bench, taken counsel of her 
heaven-born wisdom and opened 
the gates of life and hope. 
“When some occasional phrase or 
chance allusion has fallen from his 
lips we have become sensible of a 
scholarship not confined to the law, 
but at home in many fair provinces 
of human learning ; and have caught 
glimpses of his irrepressible love 
both of nature and of letters. 
“We now learn that by reason 
of recent and éoming changes in 
the personnel of the Supreme Court 
he is about to be transferred to 
another Circuit, and therefore, 
“Be it resolved by the Bar Asso- 
ciation of Passaic County that we 
deplore his departure and earnestly 
hope that he may long be spared in 
unimpaired health of body and un- 
diminished energy of mind, and that 
we assure him that, as long as we 
live, we shall hold his fame, which 
he has established among us, in a 
just renown; and be it further 
“Resolved, That a copy of these 
reso'utions be spread upon the min- 
utes of the Circuit Court and of the 
Court of Over and Terminer of this 
county 
“"Apptson P. RosENKRANS, 
“Finpnert RoOsENSTEIN, 

“Committee of Passaie County Bar 
Association.” 


PUBLICATIONS RECEIVED. 


Outlines of the History of English 
and American Law. By William 
I. Walsh, Professor of Law in 
New York University. New 
York: N. Y. University Press, 
1923. Pp. 533. Price $4.50. 
The best and most interesting 

work of the kind we have ever read. 

The author is also author of ‘Se- 

lect Cases on the Law of Real Prop- 

erty’ (1906), and of “A Treatise 
on the Law of Real Property” 

(1915), both excellent, but this vol- 
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ume especially appeals to us by its 
scope and clear language. It con- 
tains references in footnotes, but 
not too many. In the first chapter 
on “Anglo-Saxon Law” informa- 
tion which one must hunt up in 
scores of works and then only to be 
confused is here compressed in 38 
pages; and just so with the next 
chapter on “Feudal Law.” Then 
comes “The Common Law and De- 
cline of Feudalism,” “Freehold EEs- 
tates,” “Landlord and Tenant,” 
“Conveyancing,” ete., ete.; all not 
written in the usual style of many 
law text-books, but going to the 
meat of things in a way to arrest 
the attention. A fine illustration of 
what we mean is the handling of the 
subject of “Incorporeal Interests,” 
which is so illuminatingly and clear- 
ly stated that no one need fail to 
comprehend the exact — situation 
about them in America as well as in 
England. But in all cases what ts 
shown 1s how the present law and 
practice gradually developed — in 
evolution. No law student should 
be without this work and it would 
be excellent reading for a_practi- 
tioner in a leisure hour, being an 
admirable review of what he knows 
or ought to know concerning the 
past and present status of the law 
in the two countries where it has 
freest development. 

CompresseD AiR MAGAzINE, for 
November, 1923. New York: 
Compressed Air Co. “Canadian 
Number.” 

We note the arrival of the fore- 
going because it is a revelation to 
us of how fine a monthly produc- 
tion it is, in type, illustrations and 
matter. Strange to say among its 
instructive articles is one on “Ani- 
mal Life in America 10,000,000 
Years Ago,” which must have been 
before “compressed air” was known 
even to the “gargosaurus!” The 


number is altogether attractive, and 
we are glad to note the circulation 
of this magazine is very large. 


OBITUARIES. 


Iex-CONGRESSMAN RR. WAYNE 
PARKER. 

Hon. Richard Wayne Parker, 
lawyer and ex-Congressman, died in 
Paris on November 2&th, while vis- 
iting his brother, Robert W. Park- 
er. 

Mr. Parker was the eldest son of 
the late Cortlandt Parker and Eliz- 
abeth Walcott (Stites) Parker of 
Newark, and was born August 6, 
1848. After attending the Pingry 
School in Roseville and the New- 
ark Academy, he was graduated 
from Phillips Academy, Andover, 
Mass., in 1864, from Princeton Col- 
lege in 1867, and from Columbia 
Law School in 1869. He was ad- 
mitted to the New Jersey Bar at the 
June Term, 1870, and became a 
counselor three years later. He was 
in his father’s office until 1876, 
when the two formed a_partner- 
ship, known as Cortlandt & R 
Wayne Parker, which lasted until 
the death of his father in 1907, a 
period of over thirty years. Then 
the firm became composed of him- 
self and his brother, Cortlandt, Jr. 
More recently it has been Parker, 
Emery & Van Riper. He became 
a member of the Assembly of New 
Jersey in 1885 and 1886; in 1895 
entered Congress and continued 
there as a member by successive 
elections until March, 1g11. He 
was later elected again and served 
from 19i5 to 1919, and again from 
1O21 to 1923. 

Congressman Parker’s record of 
two years in the Legislature and 
then his long record in Congress 
were both of that important kind 
which only a full history of his com- 
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mittee and general labors would 
clearly reveal. He had great ability 
both as a lawyer and a statesman, 
and was so recognized at Washing- 


ton. He ranked high on military 
and judicial committees in the 
House of Representatives, and 


when kept away from that body by 
reason of political changes in his 
district the loss to the country was 
distinct and manifold. His pub- 
lished speeches, his addresses on the 
stump and even his historical papers 
were all clear, logical and convinc- 
ing. His health for some time back 
had not been of the best, but it was 
hoped his visit abroad would restore 
him to usual vigor. In 1884 he mar- 
ried Eleanor Kinzie Gordon of Sa- 
vannah, by whom were three daugh- 
ters and one son, Cortlandt Parker 
(3rd). 


Mr. Witttram R. Howe. 

Mr. William Read Howe, of 
Orange, senior member of the law 
firm of Howe & Davis, died at his 
home in Llewellyn Park, West 
Orange, on Nov. 29th, of heart dis- 
ease. He had been somewhat of 
an invalid for over two years, when 
he suffered a fracture of the hip. 

Mr. Howe was born Aug. 18, 
1855, in Orange, being the son of 
Henry Arnold Howe. His Howe 


ancestor, James Howe, came from 
England in 1636, settling in Ips- 
wich, Mass. 


goods 


His father was a dry- 


commission merchant. of 
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New York City, for ten years Pres- 
ident of the Niagara lire Insur- 
ance Co., and prominent in local 
and church affairs in Orange. Wil- 
liam R. was graduated from Yale 
College in 1875 in the civil engi- 
neering course. Later he entered 
Columbia Law School, and = was 
graduated there in 1880, after also 
studying law in the office of Ar- 
noux, Rich and Woodford in New 
York City. He was admitted to 
the New York Bar that same year 
(1880), practicing there with the 
firm of North, Ward & Wagstaff 
until 1885, when he was admitted 
in New Jersey at the June Term, 
becoming counselor in’ February, 
1890. For a long period Blake & 
Freeman and then Blake & Howe 
were the designations of his Orange 
firm; in 1902 it became Howe & 
Davis, and has so remained till the 
present. 

Mr. Howe was one of the most 
influential officials of the Newark 
-piscopal Diocese, of which he was 
Chancellor: was long Secretary and 
then President of the Newark Pub- 
lic Library, and active in various 
charitable and patriotic societies. 
He was director and officer in lo- 
cal banks. His funeral on Dec. 1 
was attended by three Bishops and 
34 honorary pall-bearers. 

Mr. Howe married, in 1881, Miss 
Anna Holbrook Blake, daughter of 
his former partner, the late John 


L. Blake. 
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